I. INTRODUCTION
California made history in 1996 when it became the first state to legalize medical marijuana. Since then, twenty-three states and the nation's capital have legalized some form of medicinal marijuana 1 while Colorado, 2 Washington, 3 Alaska, 4 Oregon, 5 and the District of Columbia 6 have gone a step further and legalized recreational use. As the trend towards legalization continues, commercial property owners interested in leasing to marijuana-related businesses are facing complicated issues concerning the interplay between state and federal law. In addition to the remote possibility of arrest and prosecution by the U.S. Department of Justice ("DOJ") for violation of the federal Controlled Substances Act ("CSA"), landlords face the very real threat of losing their property to civil asset forfeiture-even in states where 1. Federal prohibition on marijuana means each state that adopts medical marijuana provisions is free (forced) to create its own rules and regulations. Currently, Alaska, Arizona, California, Colorado, Connecticut, Delaware, Hawaii, Illinois, Maine, Maryland, Massachusetts, Michigan, Minnesota, Montana, Nevada, New Hampshire, New Jersey, New Mexico, New York, Ohio, Oregon, Pennsylvania, Rhode Island, Vermont, and Washington have legalized some form of medicinal marijuana. As a result, medical marijuana programs across the country vary as to qualifying health conditions, cultivation and possession limits, and even where and how the marijuana is grown and consumed. 2. See COLO. CONST. art. XVIII, § 16, amended by COLO. CONST. amend. 64 (amendment 65 passed on November 6, 2012, and declared the use of marijuana be taxed and regulated in a manner similar to alcohol, legal for persons twenty-one years of age or older). production, distribution, and sale of marijuana is legal under state law. In fact, the federal government's jurisdiction over marijuana is so strong, it is irrelevant whether the property owner 7 took part in, or had knowledge of, the marijuana-related activity. As a result, the loss to property owners has been alarming-reaching $4.5 billion in 2014 alone. 8 The distribution and sale of marijuana is a federal crime; 9 however, in 2009, the United States Deputy Attorney General issued a guidance memorandum that led many to believe otherwise. The Memo, discussed in Part IV of this Article, stated that federal enforcement of state-level and other otherwise legal production, distribution, and sale of marijuana would become low priority. 10 Many misread the Memo as a green light to begin large-scale marijuana production, failing to realize that state and local laws permitting marijuana activity would not be a defense to federal prosecution. Indeed, property owners who lease to marijuana-related businesses not only continue to be subject to penalties under the CSA, but also run the risk of subjecting their leased property-be it a retail storefront, industrial space, or arable land-to civil forfeiture.
Lawful marijuana tenants ("LMT"), or tenants who lease property for the purpose of operating a marijuana-related business in compliance with the applicable marijuana provisions of their state, are demanding property and offering big bucks-leaving property owners in a precarious situation. This Article discusses the problem faced by 7 . A landlord is a person who owns real property and rents or leases it to another. For the purposes of this Article landlord and property owner will be used interchangeably. See Barron's Law Dictionary (6th ed. 2010).
8. See generally Christopher Ingraham, Law Enforcement Took More Stuff from People Than Burglars did Last Year, WASH. POST (Nov. 23, 2015) , https://www.washingtonpost.com/news/wonk/wp/2015/11/23/cops-took-more-stuff-from-people-thanburglars-did-last-year/ (discussing how $4.5 billion represents thirty-five percent of the entire number of assets collected from 1989-2010 and more than the total amount of goods stolen by criminals in 2014 burglary offenses).
9. Marijuana is classified as a Schedule I drug, which means that-according to the CSA-marijuana has no medically accepted use and has a high potential for abuse. The cultivation, distribution, or possession of any amount of marijuana for any purpose other than bona fide, federally approved scientific research is considered a criminal offense. 10. There are some aspects of marijuana enforcement that are still priorities. These aspects, listed in the guidance memoranda, include preventing distribution to minors, preventing revenue from marijuana sales going to criminal enterprises, and preventing diversion of marijuana from states where it is legal under state law to other states where it is not legal. property owners wishing to lease premises to growers, processors, and sellers of marijuana in states that have adopted marijuana provisions and established regulatory frameworks.
11 In these states, marijuana provisions do not alter the respective state's landlord-tenant statutes, despite the various property-related requirements marijuana businesses must adhere to for licensure to operate.
12 Licensing requirements in states with regulatory frameworks in place have lured marijuana-related businesses from the shadows, leaving property owners unable to meet the requirements of any statutory or common law defense to civil forfeiture. 13 Part II of this Article discusses the history of civil forfeiture, focusing on the origin of the guilty property model and its introduction to America. Part III will introduce modern civil forfeiture statutes, their legislative history, and rationalize the government's use of civil proceedings over criminal proceedings before explaining the forfeiture process. Part IV briefly narrates marijuana's long history of legality in the United States before discussing its controlling federal statutes. Part V of this Article reveals the possible consequences of leasing property to marijuana-related businesses; the focus then turns to the unavailability of suitable defenses for real property owners who lease to LMTs. Part VI briefly describes the inadequacies of boilerplate provisions currently in standard lease agreements and suggests respective lease modifications property owners should be prepared to discuss with counsel and negotiate with prospective LMTs. Lastly, this Article concludes by reminding property owners that despite marijuana prohibition's significant progress over the last few years, it could all be undone when the next president takes office in 2017.
11. Although Washington D.C. has legalized recreational and medicinal marijuana, Congress has repeatedly blocked D.C. from moving to tax and regulation. See generally, Warren, supra note 1 at 400-01 (discussing a $1-trillion bill passed by Congress that precludes funds from being used to "enact or carry out any law, rule, or regulation to legalize or otherwise reduce penalties" for a Schedule I substance such as marijuana) ( Building, SEATTLE TIMES (Jan. 12, 2013), http://www.seattletimes.com/seattle-news/ mercer-island-landlord-tries-to-ban-pot-in-apartment-building/ (stating state law allows property owners to ban smoking marijuana in their properties despite I-502).
II. ORIGINS AND HISTORY OF CIVIL FORFEITURE
The concept of civil forfeiture goes as far back as the biblical laws of Exodus and the pre-Judeo Christian concept that inanimate objects could be found guilty of wrongdoing.
14 Following the collapse of the Roman Empire, societies throughout Europe continued to develop institutions to pursue forfeiture actions on behalf of affected communities. 15 At its inception, forfeiture actions sought to destroy or remove guilty property from the affected community and almost never served as a substitute action against negligent or otherwise culpable owners. 16 In ancient Greece and numerous societies throughout the world, proceedings against inanimate objects historically existed as a means to rid the community of the moral taint attached to the guilty property.
17
For certain societies, restoring a sense of moral equilibrium within the wronged society required assigning guilt to the transgressing property. 18 Deodand, derived from the Latin phrase deo dandum meaning, "to be given to God," was the term used for forfeiture that resulted when an animate or inanimate object owned by one individual directly or indirectly caused the death of another. 19 Because of the legal fiction that an object capable of killing a king's subject was capable of future harm, the property was destroyed or forfeited to the king or local lord. Later, deodand objects were no longer confiscated; instead, their 14. "If an ox gore a man or woman, and they die, he shall be stoned: and his flesh shall not be eaten, but the owner of the ox shall be quit. value was assessed and the amount was due to the Crown as forfeiture.
20
Under English common law, forfeiture was justified on the basis that the property's seizure benefitted the masses through charitable means, although funds were seldom distributed among the poor. 21 Despite this, property owners under the king's jurisdiction were afforded a certain amount of due process in forfeiture proceedings. 22 Specifically, a twelve-person jury actively investigated and resolved all deodand proceedings, including determining the object or property subject to action. Originally, only guilty property was subjected to civil forfeiture. If the wheel of a mill dragged a person to their death, the wheel alone would be forfeited, not the entire mill. Similarly, if a portion of a mine collapsed, killing the person beneath, "the weight of earth is forfeit, not the whole mine." 23 Over time, however, English kings expanded deodand proceedings "to include all property and chattels belonging to criminals, serving, in principle, as a type of fine."
24

A. America's Adoption of Guilty Property Forfeitures
Although largely disfavored and infrequently used, 25 forfeitures based on notions of guilty property were occurring in every colony across America by the seventeenth century. 26 In due time, however, forfeiture laws began to see extensive use. 27 In early colonial admiralty courts, ships were treated as live beings, and proceedings were initiated against vessels by name. This occurred, perhaps, because "only by supposing the ship to have been treated as if endowed with personality, [ legislation made way for the confiscation of property belonging to rebels and Southern sympathizers. The Supreme Court repeatedly upheld these types of forfeiture actions.
B. Guilty Property Today
Modern forfeiture statutes, like those before it, are based on the fictional notion of "guilty property" which finds that property, through illegal activity or use, has become corrupt. 30 Because the property, and not the property owner, is party to the action, the property owner's guilt or innocence is irrelevant. 31 The prosecution of inanimate objects, such as real property, has been justified as a form of punishment for negligent owners; however, proceedings typically refer to the guilty property as the guilty party and have yet to adopt a narrative invoking negligence principles. 32 The legal fiction that civil forfeiture punishes only the property and not its owner has been used to justify courts' failure to apply the protections generally attached to criminal proceedings. 33 Pervasive use of civil forfeiture has also been justified by the same rationale offered by the government during the Civil War: "since the enemy threatens the very fabric of the nation, the strongest measures are required." 34 
III. MODERN CIVIL FORFEITURE STATUTES
Commercial buildings, storefronts, and other real property may be seized by the Attorney General and forfeited to the United States any time the government has probable cause to believe that the real property is being used "to commit, or to facilitate the commission of" a felony violation. Section 511(a)(7) of the Comprehensive Drug Abuse Prevention and Control Act ("Comprehensive Act") presents a serious threat to property owners seeking to lease to LMTs by providing for forfeiture of real and personal property related to CSA violations that have not been criminally prosecuted.
Pursuant to 18 U.S.C §881(a)( The following shall be subject to forfeiture to the United States and no property right shall exist in them . . . [a]ll real property, including any right, title, and interest (including any leasehold interest) in the whole of any lot or tract of land and any appurtenances or improvements, which is used, or intended to be used, in any manner or part, to commit, or to facilitate the commission of, a violation of this subchapter punishable by more than one year's imprisonment.
A. Legislative History
In 1970, following a century of little use, civil forfeiture gained renewed acceptance as a powerful weapon in the War on Drugs.
35 That year the Ninety-first Congress, expressing a desire to punish and deter drug dealers through forfeiture proceedings, 36 enacted the Comprehensive Act, which included the country's first criminal forfeiture statute. Congress promised the legislation would serve as a "mighty deterrent to any further expansion of organized crime's economic power" 37 and a blow "to the growing menace of drug abuse." 38 As enacted, the Comprehensive Act provided for the forfeiture of real property "affording a source of influence over" a "continuing criminal enterprise."
39 However, by 1978 Congress determined that its goal of curbing the predatory business practices of drug traffickers was not being met. Remarks on the Senate floor from Senator John Culver noted that the provision's original language reached the property of individuals with no knowledge of the illegal transactions. 40 In turn, Congress sought to remedy this by expressly exempting from forfeiture the interests of persons who did not consent to, or have knowledge of drug crimes occurring by way of their respective property. 41 Through civil forfeiture statutes, Congress has expanded the nation's war on drugs to every physical object involved in the narcotics trade. 43 In 1984, the Comprehensive Act expanded its scope to reach real property, holding that: (a) [t]he following shall be subject to forfeiture to the United States and no property right shall exist in them:
. . .
(7) All real property, including any right, title, and interest (including any leasehold interest) in the whole of any lot or tract of land and any appurtenances or improvements, which is used or intended to be used in any manner or part, to commit, or to facilitate the commission of, a violation of this subchapter punishable by more than one year's imprisonment. . .
44
Despite language courts have called "at best, confusing," 45 the statute holds that no real property may be forfeited if the claimant establishes that the drug activity took place "without the knowledge or consent" of the claimant. In other words, all marijuana-related businesses operating under the regulatory framework of their state are vulnerable to trolled substance in violation of this title, all proceeds traceable to such an exchange, and all moneys, negotiable instruments, and securities used or intended to be used to facilitate any violation of this title, except that no property shall be forfeited under this paragraph, to the extent of the interest of an owner, by reason of any act or omission established by that owner to have been committed or omitted without the knowledge or consent of that owner. 43. Given that current practice under § 881(a)(7) appears to be far removed from the legal fiction upon which the civil forfeiture doctrine is based, it may be necessary-in an appropriate case-to reevaluate our generally deferential approach to legislative judgments in this area of civil forfeiture. United States v. James Daniel Good Real Prop., 510 U.S. 43, 82 (1993) (Thomas, J., concurring in part and dissenting in part).
44. § 881(a)(7). 45. See United States v. 141st St. Corp., 911 F.2d 870, 878 (2d Cir. 1990). Circuit Judge Thomas Joseph Meskill, in determining that allowing a property owner to avoid forfeiture by establishing a lack of consent will not undermine congressional intent, noted that:
[c]ongress' use of the disjunctive "or" suggests that a claimant should succeed by establishing either lack of knowledge or lack of consent. On the other hand, inclusion of the word "without" before the phrase "knowledge or consent" might be interpreted to mean that an innocent owner must be without both knowledge and consent. Id. [Vol. 3 forfeiture by virtue of their state-law abiding visibility. Often enough, an internet search will identify the nature of the property's use and satisfy the probable cause necessary for the federal government to initiate forfeiture proceedings. Section 881(a)(7) of the Comprehensive Act contains no limit as to how much of a property owner's land or dwelling can be subject to forfeiture. In fact, the federal government once argued that all of Texas would be forfeited under a literal reading of section 881(a)(7), if Texas were owned by one person that had knowledge of or consented to a drug deal occurring on one acre of the state.
B. Civil Versus Criminal Forfeiture Proceedings
Every year, police and prosecutors across the country seize billions of dollars of property through civil forfeiture proceedings, despite the availability of criminal forfeiture statutes. 47 In fact, civil forfeiture proceedings far outpace criminal ones-with 83% of all forfeitures between 1997 and 2013 proceeding as civil actions. 48 Civil forfeiture procedures greatly favor the government for many reasons. First, civil forfeiture is simply faster; the government need not wait for a criminal prosecution to proceed to seize property or initiate a civil forfeiture action. Second, the government's likelihood of success in a civil forfeiture is much greater. In a criminal forfeiture proceeding, the government must prove each element of the underlying offense beyond a reasonable doubt. 49 By comparison, probable cause in civil forfeiture actions merely requires the government demonstrate "reasonable grounds, rising above the level of mere suspicion, to believe that certain property is subject to forfeiture." 50 In other words, the government need not show prima facie proof or satisfy evidence standards applicable to most civil suits. 51 In fact, the proof necessary to establish probable cause can traditionally be established by hearsay. 52 sonam and proceed as part of the criminal prosecution rather than as a separate proceeding, and adjudicate the government's title only as to the named defendants. 53 In civil asset forfeiture cases involving real property, on the other hand, the government actually sues the property itself and the property owner is treated as a third party claimant. 54 Property owners face other hurdles unique to civil asset forfeiture. Specifically, the burden of proof in civil forfeitures is reversed because once the federal government has shown probable cause, the burden of proof shifts to the property owner. 55 The property owner must then prove by a preponderance of the evidence that the property was not, in fact, used or intended to be used in a proscribed manner, or that operation of the marijuana related business occurred without the property owner's knowledge or consent. 56 There is no requirement that the property owner be prosecuted in relation to the marijuana business operating on his or her property. Put simply: by virtue of the forfeiture's civil nature, the government can avoid providing property owners with many other protections the Constitution typically affords criminal defendants.
57
There are also other, less obvious, reasons the federal government opts for civil asset forfeiture. First, the constantly expanding public approval of medical marijuana makes criminal charges appear as though the federal government is targeting sick people. 58 Second, the threat of civil asset forfeiture alone is often sufficient for the federal government to secure the closure of marijuana businesses. 59 According to a U.S. Attorney's Office for the District of California, warning letters threatening forfeiture action for failure to comply with federal law typically result in "the landlord kicking out the offending enter- prise." 60 This method has proven to be incredibly effective because few property owners have the resources to pay "hundreds of thousands of dollars to defend against a government lawsuit to keep a tenant, let alone risk losing their investments." 61 Moreover, property owners must overcome the government's upper hand without the right to appointed counsel, and attorneys cannot accept civil forfeiture cases on a contingent fee basis because winning only results in retaining the property. 62 Ultimately, civil forfeitures are just plain easier and require less manpower. Federal agents can simply search the internet, identify marijuana businesses, verify that they are operating, and serve them with a warning letter. 63 
Civil Forfeiture Proceedings
The government begins forfeiture proceedings by filing a complaint against the property in question, pursuant to the Supplemental Rules for Certain Admiralty and Maritime Claims, and taking actual or constructive seizure of the property. 64 As previously discussed, the initial warrant for the property merely requires that the government's complaint allege specific facts supporting a reasonable belief that a given property is subject to forfeiture. 65 Although the specific facts relate to violations of criminal law, the government's burden is fractional to that typically associated with criminal proceedings. 66 Once the warrant is issued, the government has five years from the discovery of the alleged offense to commence a forfeiture action.
67
In proving its case, the government need only demonstrate a reasonable belief that a connection exists between the commission of a federal drug violation and the real property subject to forfeiture, and may use certain types of evidence normally excluded in criminal proceedings. 68 Specifically, hearsay and circumstantial evidence is admis- sible to prove probable cause in a civil forfeiture proceeding. 69 If the government can show probable cause, the burden shifts to the property owner to show by a preponderance of the evidence that the property is not subject to forfeiture, or that a defense to forfeiture applies. 70 As such, if the property being leased is made available to host a section 881(a)(7) violation, such as a marijuana-related business, the property is forfeitable.
IV. THE LEGAL HISTORY OF MARIJUANA
For much of our nation's history, the cultivation and sale of marijuana has been a common and lawful practice. 71 The marijuana plant is believed to have first made its American debut in 1545, when the Spanish introduced it to the New World; 72 however, it was not until the English brought it to Jamestown in 1611 that marijuana became one of the country's most valuable cash crops for its use in hemp production. 73 Within decades, and until the early 1800s, marijuana was a widely used form of legal tender. 74 Even as cotton replaced hemp as the leading textile fiber crop, the cultivation and sale of the plant remained legal. In fact, the country's first drug control law, the federal Harrison Narcotic Act of 1914, 75 did not address marijuana. 76 By the 1920s, marijuana gained cultural acceptance among the jazz community, and marijuana clubs-then known as 'tea pads'-began operating in all major cities across the country. 
A. Smoke Signals from Congress
In the 1930s, however, the Federal Bureau of Narcotics began paving way for a campaign to prohibit marijuana. 78 Enacted in 1932, the Uniform Narcotic Drug Act ("UNDA") had the dual purpose of impeding illegal drug trade and regulating the sale and distribution of narcotics. 79 Although the UNDA did not classify marijuana as a controlled substance, it contained a footnote suggesting statutory language for states wanting to regulate the plant. 80 The federal government got a step closer to prohibition in 1937, when it explicitly began taking control of marijuana regulation for the first time. That year, Congress passed the Marihuana Tax Act ("Tax Act"), 81 which did not expressly prohibit the possession or sale of marijuana, but rather "imposed registration and reporting requirements for all individuals importing, producing, selling, or dealing in marijuana." 82 Finally, in 1970, the federal government solidified its control over marijuana regulation with the passage of the Controlled Substances Act ("CSA") as Title II of the Comprehensive Drug Abuse Prevention and Control Act. 83 The CSA replaced over fifty pieces of drug legislation and established a single system of control for both narcotic and psychotropic drugs-a first in American history. 84 Moreover, and of relevance to landlords in states that have legalized marijuana, the CSA, unlike the Tax Act and UNDA, includes marijuana among its classifications of controlled substances and makes it illegal "to manufacture, distribute, dispense, or possess" it. 85 In fact, the CSA classifies marijuana among the most harmful and dangerous drugs, along with LSD and heroin. 86 Accordingly, the manufacture, distribution, orpossession of marijuana is a criminal offense where simple possession is a misdemeanor; and possession of larger amounts; possession with intent to distribute; distribution; and cultivation of the plant are felonies subject to severe penalties. 87 Since cultivating, manufacturing, and distributing marijuana are federal crimes, real property used to facilitate the commission of those acts is subject to asset forfeiture.
Leasing to Marijuana-Related Businesses Under the Controlled Substances Act
The CSA provides that property owners that conspire or aid marijuana-related businesses by renting property to them are acting in violation of federal law. Specifically, section 856(a) of the CSA provides that:
[I]t shall be unlawful to- Tables and Figures" the purpose of unlawfully manufacturing, storing, distributing, or using a controlled substance. 88 After the passage of the CSA, marijuana became illegal in all fifty states but state marijuana laws provided the basis for almost all marijuana-related arrests in the country-that is, until states began rethinking prohibition in 1996. 89 Initially motivated by medical marijuana's renewed acceptance, states quickly began citing other reasons for legalizing: the racially disparate impact of prohibition; the financial cost of enforcement; and the futility of criminalizing a substance universally available. 90 When California became the first state to legalize the use of marijuana for medical purposes, it became the model for Alaska, Oregon, and Washington to follow two years later. juana-related offenses in light of various state laws permitting the cultivation, sale, and consumption of marijuana for medical purposes. 95 The Ogden Memo reaffirmed the illegality of marijuana; however, it noted that the prosecution of individuals and caregivers in clear and unambiguous compliance with existing state law was an inefficient use of limited federal resources.
96
States with medical-marijuana provisions saw the Ogden Memo as an opportunity to set up shop, with marijuana dispensaries outnumbering Starbucks in California that year. 97 However, a closer look at the Ogden Memo's direction reveals that property owners who were quick to hand over their property to marijuana-related businesses were either "careless or delusional." 98 The Ogden Memo expressly states that marijuana-related businesses remain a priority for federal enforcement, even if the business complies with state laws.
Cole Memo
Eight months later, on June 29, 2011, Ogden's successor Deputy Attorney General James Cole released a memorandum ("Cole Memo") affirming how seriously many had misread the Ogden Memo. Although the Cole Memo conceded that efficient use of limited federal funding, as articulated in the Ogden Memo, would remain unchanged, it also warned that the Ogden Memo was never intended to shield marijuana-related businesses from federal enforcement action "even where those activities purport to comply with state law. Persons who are in the business of cultivating, selling, or distributing marijuana, and those who knowingly facilitate such activities, are in violation of 95 The Cole Memo's assertions began to find validation in the months that followed when marijuana-related businesses and their landlords began receiving cease and desist letters and numerous other marijuana-related businesses faced federal grand jury indictments. 101 Moreover, the Cole Memo's promise of civil enforcement was not an empty one: landlords in violation of the CSA have been, and continue to be, subject to civil forfeiture.
V. JUST BECAUSE YOU CAN DOES NOT MEAN YOU SHOULD
Landlord-tenant law is an entirely state governed regime where commercial landlords are unique from their residential counterparts. The CSA does not purport to prohibit property owners from housing drug users; however, it unambiguously prohibits property owners from leasing their property to marijuana-related businesses.
102 Therefore, residential landlords in the handful of states that prohibit property owners from discriminating against medical marijuana patients on their status alone are less likely to face civil forfeiture actions. 103 Commercial landlords, alternatively, are not prevented from creating lease agreements that prohibit the use, sale, and possession of the substance on their properties. Property owners who fail to consider marijuana legislation when negotiating lease agreements face dire consequences. Specifically because once a property owner has leased property to a marijuana-related business, it becomes difficult to evict the tenant on the basis of a federal law violation. 104 LMTs may successfully argue that the property owner had knowledge and consented to the marijuana-related use, which is legal under state law. 105 If successful, the property owner will be estopped from evicting the marijuana-related business and left incapable to adhering to the demands of the government's cease and desist letter.
A. Innocent Owners of Guilty Property
Throughout most of civil asset forfeiture's history, the court's religious adherence to guilty property fictions meant that the pleas of innocent property owners were ignored. 106 In 1974, dicta from a United States Supreme Court decision hinted at the possibility of a defense for truly innocent owners based on the Fifth Amendment's Takings Clause. A decade later, Congress began amending a series of civil drug forfeiture laws to include the illusion of an innocent-owner defense. 107 
B. Constitutional Defenses
Although the U.S. Supreme Court in Calero-Toledo v. Pearson Yacht Leasing Co. ultimately held that the Constitution did not prohibit Congress from authorizing the forfeiture of illegally-used property from owners who had no involvement with or knowledge of the alleged offense, it noted in dicta that seizing property belonging to truly innocent owners gave "rise to serious constitutional questions." The leasing agreement provided that the yacht would be used only for "any and all legal purpose." 110 A year later, the couple was arrested for possessing marijuana on board Pearson's yacht. 111 The amount of marijuana is unclear, with some speculating it was merely a joint. 112 Authorities seized the yacht almost immediately, 113 citing the Controlled Substances Act of Puerto Rico, which provided for the forfeiture of conveyances used "in any manner to facilitate the transportation" of marijuana.
114 Following the seizure, the lessees de-[Vol. 3 faulted on the yacht's rental payments and Pearson attempted to recover possession; in doing so, Pearson became aware of the seizure and immediately filed suit seeking permanent injunctive relief on two grounds. 115 First, Pearson claimed the lack of notice preceding the seizure violated his Fifth Amendment Due Process rights. 116 Second, Pearson alleged its property was seized for public use without just compensation and thus in violation of the Fifth Amendment's Takings Clause.
117
On Pearson's due process claims, the government argued that a "seizure" did not become a "forfeiture" until after the case was tried; without a "forfeiture," the government was not "depriving" Pearson. 118 Pearson, on the other hand, argued that the forfeiture statute did not meet due process requirements because it called for "the seizure of property without a hearing and before judgment;" did not provide "an adequate and meaningful hearing;" presumed illegal use; placed the burden of proof on the claimant; and provided limited defenses. 119 Agreeing with Pearson, the district court found the forfeiture statute to be unconstitutional on its face because it failed to include a provision whereby the seizure could be contested before being executed.
120
The district court also agreed that Pearson's property had been taken for public use without just compensation. Relying on a recent U.S. Supreme Court opinion and several federal court opinions prior to it, the district court rejected the legal fiction that civil forfeiture depends upon, noting that the "imposition of forfeiture on the [property owner] is penal and causes an unconstitutional deprivation of personal property 'without just compensation.'"
121
The Supreme Court, however, reversed, explaining that the forfeiture survived constitutional challenge because of its underlying public policy rationale-that forfeiture prevents property from being used to perpetuate unlawful activities. 122 With this latent justification exposed, (4) all conveyances, including aircraft, vehicles, mount or vessels, which are used, or are intended for use, to transport, or in any manner to facilitate the transportation, sale, receipt, possession, or concealment of [a controlled substance] described in clauses (1) The present legislation is necessary because there are no laws which subject to forfeiture vessels, vehicles, and aircraft employed to facilitate violations of the Court stated that if an owner proved "that he was uninvolved in and unaware of the wrongful activity," and "that he had done all that reasonably could be expected to prevent the proscribed use of his property, . . . it would be difficult to conclude that forfeiture served legitimate purposes and was not unduly oppressive."
123
Yet in dicta, Justice William O. Douglas's dissent created a narrow exception for property owners who could demonstrate a higher degree of innocence. Justice Douglas suggested that innocent property owners could potentially avoid forfeiture of their property by showing that the illegal act had been done "without . . . privity or consent," such that the property owner was "uninvolved in and unaware of the wrongful activity," and "had done all that reasonably could be expected to prevent the proscribed use of his property." 124 Currently, federal courts are divided as to whether Calero-Toledo means that property owners claiming a lack of consent must prove they did all that reasonably could be expected to prevent the proscribed use of their property. Specifically, the Second, Fourth, and Eleventh Circuits expressly incorporate the Calero-Toledo standard into the statutory definition of consent while the First, Sixth, and Eighth Circuits expressly reject the absorption of the Calero-Toledo standard. In Washington D.C. and the four states that have legalized all forms of marijuana, the federal appellate courts either do not address the constitutional defense proposed by Calero-Toledo or leave its application to the district courts.
125
Despite well-founded and persistent concerns over the summary nature of section 881(a)(7) proceedings, courts have been reluctant to extend property owners any constitutional protections. In fact, courts across the country have uniformly held that the Eighth Amendment prohibitions against cruel, unusual, or disproportionate punishment does not apply to section 881(a)(7) forfeitures because the statute is civil, not criminal, in nature. 126 The United States Supreme Court itself has repeatedly affirmed that civil forfeiture does not violate a the counterfeiting laws or the National Firearms Act. and because tile statutory provisions for forfeiting vessels, vehicles, and aircraft used to facilitate violations of the narcotic laws are entirely inadequate. It is made doubly necessary, because not infrequently the means of transportation employed in violations of the laws involved in the present bill are peculiarly adapted to such type of work as, for instance, high-speed powerboats, fast cars with secret compartments, and aircraft. If such means of transportation are not forfeited, they will be readily available for future violations. Similarly, courts have rejected the notion that civil forfeiture proceedings have the potential to amount to double jeopardy where the property owner also faces a criminal prosecution.
C. Innocent-Owner Defense
The most common non-constitutional defense is the "innocentowner" defense provided for in Section 881(a)(7). A majority of jurisdictions have held that the property owner's mental state must demonstrate a lack of knowledge of or lack of consent to the use or intended use of the property in question for illegal narcotics activity. 129 The Comprehensive Act's innocent-owner defense clearly excludes real property that was unlawfully in the possession of another from forfeiture; however, the exception does not clearly cover real property lawfully in the possession of another as a tenant or lessee. The innocent-owner defense to forfeiture is contained in section 881(a)(6) and states in pertinent part:
(a) The following shall be subject to forfeiture to the United States and no property right shall exist in them:
. . . Ariz. 1994) (finding that the defendant waived his right to assert double jeopardy because he elected not to be a party to the civil forfeiture proceeding); Crowder v. United States, 874 F. Supp. 700, 703 (N.C. 1994) (finding that double jeopardy was not implicated when the defendant was convicted of conspiracy, while the property was forfeited for its connection to the underlying substantive crime).
129. See Franze, supra note 125 at 394. Parsed with the negatives, the statutory language is not only unclear in its application to marijuana-related tenants, but courts have gone so far as to call its draftsmanship "impenetrable."
131 Nevertheless, the innocent-owner defense provided for in section 881(a)(6) has generally been interpreted to mean that an innocent property owner can satisfy the defense by showing either a lack of knowledge or a lack of consent. The issue then, is how the jurisdiction in which the property sits will interpret "without . . . the knowledge or consent of the owner," terms not defined by the statute.
132
The most widely accepted definition of knowledge requires awareness, holding that a person acts knowingly when he or she is aware that it is practically certain that his or her conduct will cause a certain result. 133 Similarly, consent requires "compliance or approval . Corp., the court held that once a property owner learns of the illegal activity, he, or she must prove they did all that reasonably could be expected to prevent the illegal activity. 911 F.2d 870, 878 (2d Cir. 1990). Most states regulating the possession, sale, and cultivation of marijuana require the property owner sign off on the marijuana-related business; therefore, property owners leasing to LMTs gain actual awareness of the federally illegal activity before the tenant occupies the premises. [Vol. 3
VI. RECOMMENDATIONS
The CSA, like the laws of many states, bases prohibition on the assumption that property owners have a duty to keep their property safe; however, landlords typically have little control over the property or retail space once it is leased. Furthermore, standard commercial lease agreements do not adequately protect property owners involved with marijuana-related businesses. Accordingly, property owners bold enough to lease property to marijuana-related businesses must carefully modify existing lease provisions, and in some cases, wholly create new lease provisions to insulate or minimize risks posed by the interplay between state and federal regimes. Boilerplate provisions within standard commercial leases address important legal underpinnings; however, standard lease agreements have failed to keep pace with the boom in lawfully operating marijuana businesses. Improperly or vaguely drafted lease provisions can have significant legal consequences that render the property vulnerable to civil forfeiture. 136 The following suggest lease modifications property owners and respective counsel should consider before leasing real property to LMTs.
A. Compliance with Law Provision
A property owner's first benchmark will be determining whether the property is eligible to be leased to a marijuana-related business. Commercial leases almost always contain a use of premise and compliance with law provision that will, in some language, require the tenant to use the premises and operate its business in a manner that complies with "federal, state, county, municipal and other governmental statutes, laws, rules, orders and regulations affecting tenant's use of the premises."
137 However, boilerplate clauses and blanket requirements demanding compliance and making any illegal activity by the tenant a default may not be effective to shield landlords from liability, particularly when compliance with all federal law is impossible.
138 Accordingly, compliance with law provisions must be modified to require not only compliance with all applicable federal laws-to the extent they are not inconsistent with the LMT's right to use the premises to operate a marijuana-related business-but also all applicable state and local laws as well as state and local marijuana regulations.
Specifically, lease agreements must be sure to account for the power of cities, towns, municipalities, and counties to regulate, restrict, and proscribe the possession, cultivation, and sale of marijuana among its borders. For instance, Seattle recently voted to require marijuana-re- 140 Similarly, and despite popular belief, cities and counties across Colorado have passed bans on marijuana retailers or have delayed their decisions and placed a hold on the law. In fact, most areas of Colorado are not allowing recreational cultivation or sales, despite the state's active and leading regulatory system. 141 Property owners in states regulating marijuana must amend their lease agreements in accordance to current and upcoming legislation in their state, county, and city. Property owners must also remain cognizant that a LMT in one county may be an unlawful one in another.
B. Permitted Use Provision
Although commercial property owners typically require the lease agreement to list the activities a tenant can conduct on the premises, many property owners have been hesitant to discuss marijuana-related operations in their lease agreements. Because all states with regulatory systems in place require specific licensing, addressing permitted uses with specificity is key to identifying when a tenant has violated the contract's terms. Accordingly, landlords seeking to lease commercial property to LMTs should consider modifying their permitted use provision to specifically identify whether the tenant will be cultivating, processing, transporting, or selling recreational or medicinal marijuana. In the case of sales, leases should specify whether the marijuana will be sold in bud form, leaf form, as plants or plant parts, resin, or edibles. 142 When the tenant intends to use the property to cultivate marijuana, the permitted use provision should specify the maximum amount of plants permitted by the cultivator's license. In all cases, the license under which the marijuana-related business is operating, as well as its terms and obligations, should be included in the lease agreement because all state, county, and city regulations require compliance with its respective regulations. Property owners must be aware that LMTs will be subject to random inspections of leased premises by state, county, or city officials. Violations related to a leaseholder's license to operate may result in civil penalties, license suspension, license revocation, or criminal charges 143 -all of which heighten the property's vulnerability to civil asset forfeiture.
C. Right to Inspect Provision
In tune with assuring that compliance with law and permitted use provisions are being actively complied with, a property owner must protect its general right to enter and inspect the premises for compliance; however, state regulations heavily limit access to the leased property. Specifically, all regulatory systems in place emphasize security in the marijuana industry and most state laws require marijuana establishments limit access to storage, sales, and other sensitive areas. 144 Accordingly, boilerplate inspection clauses must be modified to balance the landlord's right to inspect the property with the tenant's right to operate a state sanctioned business. Property owners should inspect the property regularly to confirm the absence of issues that may implicate violations of marijuana provisions. By remaining informed of the status of the LMT's operations, a property owner will be prepared to exercise its remedies without delay.
D. Indemnification Clause
As it is, commercial leases typically require the tenant to indemnify the property owner for claims, liabilities, and damages that arise out of a tenant's operation of a business in the leased space; 145 however, standard indemnification clauses are not enough to protect property owners from the special risk incurred by leasing to marijuana-related businesses. In addition to standard indemnity language covering damage to the property, leases involving marijuana-related operations must list instances that will necessitate indemnification. For instance, LMTs must be prepared to indemnify property owners for damage to the leased premises resulting from break-ins or rent interruption from forced closure. More importantly, lease agreements must be drafted to provide compensation to property owners in the event of civil forfeiture; however, despite a growing number of insurance companies serving lawfully operating marijuana businesses, 146 none of them offer insurance in the event of civil forfeiture. 147 Nevertheless, a select few marijuana-related insurance companies do offer coverage against federal raid operations, purportedly protecting legally operating medical marijuana businesses against the economic impact of a raid by state or local law enforcement agencies. 148 Though federal prohibition makes [Vol. 3 these insurance policies inherently imperfect, they offer property owners opportunities to negotiate with prospective tenants.
E. Early Termination Clause
Property owners also face a number of legal risks unrelated to civil forfeiture, such as: federal criminal prosecution for conspiracy to sell, produce, or transport a controlled substance; nuisance claims and fines for smoke, odors, or loiterers; and even foreclosure. As discussed in Part III, the threat of civil forfeiture alone is often enough to shut down marijuana-related operations. However, a problem arises when the tenant, a business operating lawfully under state law, refuses to cease its operations. An early termination clause specifically defining the events that trigger a property owner's right to terminate a lease can help minimize the property owner's risk of finding itself unable to evict its tenant and heightens the owner's chance of appeasing federal threats. Prosecution, or threat of prosecution, by a U.S. attorney under the CSA or other drug laws must be grounds for termination of the lease at the election of the landlord. Additionally, property owners may want to entertain providing LMTs with their own early termination right, should the business become subject to new marijuana regulations it cannot afford to comply with.
VII. CONCLUSION
The coming years will continue to foster a great deal of uncertainty for property owners wishing to lease to marijuana-related businesses. There have been eight presidential administrations since Richard Nixon established the Drug Enforcement Administration in 1973. Seven of those administrations aggressively prosecuted marijuana-related crimes; only the Obama administration took a different approach and discouraged prosecution-but with just a few short months left in office-President Obama has repeatedly stated that marijuana is not on his list of end-of-term priorities. 149 Accordingly, when a new president takes office on January 20, 2017, he or she would be well within their constitutional rights to opt for an aggressive stance on marijuana, one that disregards the Ogden and Cole Memos credited for the massive economic boom seen by the marijuana industry. Should that occur, the effect might be minimal or inexistent for property owners because the Memos only created a demand for real property to conduct marijuana related activities on, but it did not truly restrain prosecution or serve as a defense. Going forward, one thing is certain: leasing real property to LMTs will remain federally illegal when the next president takes office and property owners will continue to be lured in by lucrative rent streams. Property owners, and their counsel, need to be hyper-vigilant of the constantly evolving regulatory schemes applicable to their respective properties and clients. Although lease agreements can be tricky to negotiate, even in the most ordinary of circumstances, a careful, detailed lease agreement coupled with artful negotiation can serve as a property owner's best defense of their interests.
